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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


DUAL COMPENSATION ACT OF 1964—Temporary employment 
30-day exemption (B—160091) 


@ The operation of the Dual Compensation Act of 1964, 
now codified in 5 U.S.C. 5581-5537, continues to be the 
subject of frequent interpretation by the Comptroller 
General. That Act requires reductions from the retired 
pay of a regular officer who holds a Federal civilian 
position. Section 5532(c) (2), however, provides that 
this reduction shall not apply to a retired officer employed 
on a temporary (full-time or part-time) basis for the 
first 30-day period in which he receives salary. In a 
recent decision, B—160091 of October 26, 1966, the ques- 
tion arose as to whether this 30-day exemption applies to 
a retired officer receiving an appointment with the Fed- 
eral Supply Service designated as a “temporary appoint- 
ment pending establishment of register.” It was held 
that the exemption does not apply. The Comptroller 
General reasoned that the 30-day exemption was created 
for the apparent purpose of attracting qualified retired 
military personnel for short term Federal jobs. With 
this in mind, he adopted the Civil Service Commission 
definition of temporary employment as employment for 
a definite period of time of one year or less. Since the 
appointment here involved, although designated as tem- 
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porary, was apparently a continuing position without 
any time limit, it was held not to qualify as temporary 


employment for the purposes of the Dual Compensation 
Act. 


PAY AND ALLOWANCES—Thirty-first day of the month (B—159524) 


@ The concept of a day’s pay for a day’s work was ex- 
tended to the thirty-first day of the month for at least 
one officer in B—159524 of July 28,1966. The officer had 
been on active duty for only part of each of six months, 
and he claimed pay and allowances for the thirty-first 
day of each of them. He based this claim on 37 U.S.C. 
1004, which provides that where a period of active duty 
extends for less than one month, the pay for each day 
shall be 1/30 of a month’s pay and the thirty-first may 
not be excluded. The Comptroller General held that 
assuming each period of active duty served by the officer 
was of less than a month’s duration, he fell squarely 
within the terms of the statute and should receive pay 
and allowances for each thirty-first day of the month 
in question. 


(Continued on page 104) 

















UNLAWFUL INTERFERENCE WITH THE NAVAL 
MISSION—SOME OBSERVATIONS ON 
DEMONSTRATIONS 


MAJOR WILLIAM H. J.. TIERNAN, USMC* 


What action may a commanding officer take when civilian demon- 
strators, acting unlawfully, interfere with the performance of his 
mission? Major Tiernan examines historical precedents and current 
precepts and concludes that, while “self-help” measures are limited, 
they are not prohibited in every situation. 


NCE CONSIDERED A remarkable event, 

the civil demonstration has evolved into a 
rather commonplace method for protesting 
United States policy in Southeast Asia. 
Usually planned by militant, semi-student, polit- 
ical groups, such demonstrations have assumed 
various forms and have, most frequently, been 
directed toward activities of the Federal Gov- 
ernment. For obvious reasons, domestic mili- 
tary activities are considered prime targets, 
most especially those military activities which 
include tasks directly in support of our forces 
operating in the Vietnam combat zone. 

Several such demonstrations, directed toward 
domestic naval operations supporting the U.S. 
military effort in Southeast Asia, have posed 
some unique and complex legal problems for the 
Navy. Most perplexing among these problems 
is the question as to what “self-help” measures a 
commander may legally apply, in a given situa- 
tion, to ensure that his mission is carried out, 
and carried out without undue delay and 
interference. 

A series of incidents, considered fairly illus- 
trative of the type of demonstration activity 
creating these problems for naval commanders, 
occurred recently in the vicinity of some west 
coast naval installations. Vehicles transport- 
ing ammunition from a weapons station to a 
loading point for shipment to a combat zone were 
stopped, en route to their destination, by civilian 


*Major Tiernan is presently serving as an administrative law at- 
torney in the General Affairs Branch of the Administrative Law 
Division in the Office of the Judge Advocate General of the Navy. 
He received the A.B. and LL.B. degrees from Indiana University 
and is a member of the Indiana Bar. 





demonstrators who engaged in various activities 
such as prostrating themselves in front of the 
vehicles, chaining themselves to the bumpers of 
the vehicles, and, in some instances, chaining 
themselves to the cargo. These events usually 
took place on a public highway at a location 
which precluded local law-enforcement officials 
from arriving on the scene for at least thirty 
minutes. By the time the civil authorities ar- 
rived and removed the demonstrators, the dem- 
onstrations had achieved the degree of publicity 
necessary to satisfy their sponsors and delivery 
of the munitions had been considerably delayed. 

It seems incongruous, to say the least, that a 
small group of citizens, representing a minuscule 
segment of the population, can successfully de- 
lay, impede, and generally harass, by unlawful 
means, the performance of an authorized, na- 
tional military mission. 

It has often been pointed out that, while law- 
ful protests are the birthright of every Ameri- 
can citizen, demonstrations which unlawfully 
infringe upon the rights and privileges of other 
citizens necessarily contradict the basic free- 
doms which they purport to espouse. In fact, 
a recent decision indicates that the U.S. Supreme 
Court emphatically rejects “the assumption that 
people who want to propagandize protests or 
views have a constitutional right to do so when- 
ever and however they please.”? The enunci- 
ation of such principles, however, provides small 
consolation for the commander who is forced to 
contend with the reality that some degree of 





1. Adderley v. Florida, 385 U.S. 39 (1966). 
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civil disobedience appears to be an important in- 
gredient in the recipe for a successful demon- 


stration. Without the spice of lawlessness, 
many such public protests would pass virtually 
unnoticed. 

Inasmuch as demonstrating directly against 
the national military effort offers an almost sure- 
fire method of attracting the requisite news 
coverage, it appears that the Navy may continue 
to face such demonstrations, perhaps in ever- 
increasing numbers. 

Although the illustrative incident discussed 
above may not involve a very realistic threat 
to the ability of the Navy to carry out its as- 
signed mission, such minor harassments do re- 
sult in a distinct loss of taxpayer dollars and 
could possibly, if successfully continued with 
increasing frequency, progress to more serious 
proportions unless adequate counter-measures 
are devéloped. This article discusses what 
“self-help” measures are now available to 
commanders. 


MILITARY AID IN CIVIL DISTURBANCES 


Under our federal and democratic concept of 
government, it is axiomatic that the military 
establishment is subordinate to the body politic. 
Accordingly, the primary responsibility for the 
maintenance of law and order rests with the 
state and local governments. Although history 
reveals many instances wherein Federal mili- 
tary forces have been employed to execute both 
state and Federal laws, such measures have 
always been considered somewhat repugnant in 
a democratic society and consequently have been 
resorted to only in situations where it was deter- 
mined that the appropriate civil authorities 
lacked the will or the capacity to control the 
lawlessness involved.” 

Prior to 1878, Federal troops were regularly 
employed by United States marshals to assist in 
the enforcement of their process despite the fact 
that no statute expressly authorized this prac- 
tice. The enactment of the “Posse Comitatus 
Act” * in 1789, however, forbade the use of 
Federal military forces to assist civil authorities 
in the enforcement of the laws except where ex- 





2. Military Jurisprudence 1072 (1951). 

3. The authority exercised in this respect was inferred from the 
terms of the Judiciary Act of 1789, which gave the marshal the 
power “to command all necessary assistance in the execution of 
of his duty.” Act of Sept. 24, 1789, Ch. 20, § 27, 1 Stat. 72. 
See also 6 Op. Atty. Gen. 466 (1854). 

4. “Posse Comitatus” refers to the “power or force of the country,” 
Black, Law Dictionary (3rd ed. 1933). 
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pressly authorized by constitutional or statutory 
provisions.° 

Basic authority to use Federal military forces 
to execute the laws is found in the Constitution.*® 
The exercise of this authority, however, has been 
delegated by Congress to the President in stat- 
utes which require certain preliminary steps 
before the military forces can be used in law- 
resistance situations.’ 

In addition to the exceptions to the “Posse 
Comitatus Act,” which pertain to the use of the 
Armed Forces by the President, Congress has 
authorized other statutory exceptions, such as 
those which permit certain territorial governors 
to call upon the Federal military establishment 


for assistance in enforcing the laws.® 


96 


Congress has also specifically provided legis- 
lation authorizing the employment of the Armed 
Forces during two types of national emergency 
situations. The Federal Civil Defense Act pro- 
vides authority for the utilization of the Armed 
Forces to augment the civil authorities in the 
event of an enemy attack,® and the Federal Dis- 
aster Act authorizes a similar role for the serv- 
ices during emergencies resulting from natural 
disasters.° No similar legislation, however, 
provides for the employment of the Armed 
Forces in aid of the civil power during civil dis- 
orders resulting solely from unlawful acts by the 
citizenry. In this type of situation, the Presi- 
dent may direct the use of Federal forces, but his 
discretion in this regard is generally limited to 
circumstances in which: 


(1) the state and local authorities appear to 
have utilized all of their own available 
forces and are unable to control the situ- 
ation; or 

(2) the situation is apparently beyond the 
capabilities of state and local authorities ; 


or 
(3) the state and local authorities are ap- 





5. 18 U.S.C. 1385 provides: 
“Whoever, except in cases and under circumstances expressly 
authorized by the Constitution or Act of Congress, wilfully 
uses any part of the Army or the Air Force as a posse comitatus, 
or otherwise to execute the laws shall be fined not more than 
$10,000 or imprisoned not more than two years or both.” 
Although the Act does not specifically include the Navy, the 
Navy has always adhered to its letter and spirit. For a recent 
case construing the statute as applying to all the “armed forces,”’ 
see Wrynn v. United States, 200 Fed. Supp. 457 (1961). 
6. U.S. Const., art. IV, § 4, provides: 
“The United States shall guarantee to every state in this 
Union a Republican Form of Government, and shall protect 
each of them against invasion; and on Application of the 
Legislature, or of the Executive (when the Legislature cannot 
be convened) against domestic Violence.” 
7. 10 U.S.C. 331-334. 
8. 48 U.S.C. 1591. 
9. 50 U.S.C. App. 2251-2297, as amended. 
10. 42 U.S.C. 1855-1855¢. 

















parently failing or refusing to take ap- 
propriate action; or 

(4) such action is otherwise expressly au- 
thorized under constitutional or statutory 
provisions. 


The foregoing brief survey of the law relating 
to the employment of Federal troops discloses 
no express legal authority for a military com- 
mander to use his service personnel, on his own 
responsibility, to prevent civilians from unlaw- 
fully interfering with the performance of his 
duties. It should be noted, however, that this 
lack of authority is limited to situations which 
occur off military reservations, since command- 
ers do have express authority to provide for the 
security of Government installations.“ 

Despite this absence of statutory authority 
to use troops off Federal property, some common 
law precepts appear to be applicable to certain 
emergency civil disturbance situations. 


DOCTRINE OF MILITARY NECESSITY 


The ancient “rule of necessity” is frequently 
referenced in civil cases involving the destruc- 
tion of private property for the express purpose 
of protecting the community from a far greater 
injury. The classic illustration of this rule is 
that, “if a house in a street be on fire, the adjoin- 
ing houses may be pulled down to save the city.” 
The rule has been described as: 


* * * 9 natural right, not appertaining to a sovereignty 
but to individuals considered as individuals. It is a 
natural right of which the government cannot deprive 
the citizen and founded upon necessity and not expedi- 
ency. It may be exercised by a single individual for 
his own personal safety or security, or for the preser- 
vation of his own property, or by a community of 
individuals in defense of their common safety or in the 
protection of their common rights * * *. Itisaright 
not susceptible of any very precise definition, for the 
mode and manner and extent of its exercise must de- 
pend on the nature and degree of the necessity that 
calls it into action, and this cannot be determined 
until the necessity is made to appear.” 


The most common interpretation of the doc- 
trine of “military necessity” generally provides 
that, in civil disorders which constitute emer- 
gencies so imminent as to render dangerous the 
awaiting of instructions from higher authority, 
a military commander may, on his own respon- 
sibility, take whatever action the circumstances 
reasonably require.** The doctrine envisions 
an emergency situation where immediate action 
on the part of available military forces is neces- 


11. 18 U.S.C. 13, 1382, 9 Op. Atty. Gen. 476 (1860). 

12. Hale v. Lawrence, 21 N.J.L. 714 (1848). 

13. See generally Air Force Manual 110-3, Civil Law, para. 50609 
(1959). 





sary to prevent an otherwise inevitable loss 
of life and/or property. 2 

Although what is generally accepted as “mili- 
tary necessity” reflects the principles enunicated 
in the civil “rule of necessity,” the former may 
be distinguished as an affirmative precept which 
permits a military commander to act to preserve 
life and property, while the latter must be con- 
sidered solely as a defense asserted in justifica- 
tion of an invasion of the rights of others.*® 
While the concept of “military necessity” was 
undoubtedly developed to meet wartime exigen- 
cies, it also lends itself, by logical extension, to 
domestic peacetime situations characterized by 
immediate, impending danger to life and prop- 
erty. Insuch situations, a determination of the 
question whether the action required includes 
the invasion of rights of others would not appear 
to be requisite for the application of the doctrine 
of military necessity. 

Essentially, this interpretation of the concept 
would preclude a situation where a military 
commander would be forced to stand idly by, 
for lack of authority to act, during an imminent, 
perilous emergency. It would, on the contrary, 
permit him to commit his resources immediately 
in aid of the civil authorities. 

A classic example of the application of this 
doctrine may be found in the 1906 annual report 
of the Secretary of War which describes the 
actions of General Funston during the San Fran- 
cisco earthquake of that year. The following is 
an extract from that report: 


Finding it impossible to communicate with the muni- 
cipal authorities—the telephone, telegraph, and other 
lines of communication being destroyed—he proceeded 
with all possible speed, alternately running and walk- 
ing, to the quartermaster’s stables, more than a mile 
away, and there dispatched a mounted messenger to 
the Presidio and to Fort Mason, with a note directing 
the commanding officers to turn out the entire garri- 
sons and report for duty to the chief of police. In 
less than two hours the city was under guard of the 
regular troops assisting the civil authorities. But for 
this action the city would soon have been in the hands 
of the thugs and looters. In a desperate situation 
General Funston saw clearly the thing that was neces- 
sary to be done and did it.” 


Another historical illustration of the peace- 
time application of the concept of “military 
necessity” appears in the following extract: 


In a recent (1897) case, troops were used at the 
Tongue River Indian Agency, in Montana, for the 





14. Ibid. 
15. Mitchell v. Harmony, 54 U.S. (13 How.) 115 (1852); see generally 


Patte, Community Has Right of Self-Protection, 6 A.B.A.J. 99 
(1920). 


16. Military Jurisprudence 1076 (1951). 
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purpose of escorting a sheriff with an Indian prisoner, 
charged with murder, from the Agency to the railway, 
some distance off, there being reason to fear that 
the settlers in the neighborhood would take him 
from the sheriff and lynch him. This was done by 
the military commander on the spot, without any ex- 


press authority for such use of the troops. It was 
a case where the presence of the troops, or a show 
of force, was used to protect a prisoner, who had 
surrendered to the military authority and had been 
transferred to the civil authority, against a great 
danger, and until it was past. Who will say that 
the military commander exceeded his authority?” 


Thus, it can be reasoned that, given an immi- 
nent emergency not permitting time for request- 
ing instructions, a commander may act, on his 
own responsibility, to protect and preserve life 
and property in the civilian community. It 
should be recognized, however, that there must 
exist a necessity to act. In civil disturbances, 
the fact of military necessity would not exist 
where state and/or local authorities are avail- 
able and capable of handling the emergency 
concerned. 


PROTECTION OF FEDERAL PROPERTY AND 
PERSONNEL 


Although law and policy closely circumscribe 
the use of Federal troops to assist the civil au- 
thorities in the execution of the laws, no such 
restraints preclude the use of the armed forces 
in the protection and safeguarding of govern- 
ment property. In fact, the principle that the 
government has a right to preserve its existence, 
and may do so by intervention with Federal 
troops has long been an accepted precept.** In 
this regard, a military commander not only has 
a right to utilize personnel under his command 
to protect and preserve Federal property, but 
has a distinct duty to do so. 

In considering this principle, the comparison 
has often been made that “the Government may, 
like an individual acting in self-defense, take 
those steps necessary to preserve its exist- 
ence.” 1° 

Inasmuch as the military commander is 
charged with the responsibility of safeguarding 
Federal lives and property, it clearly follows that 
he may employ troops to prevent civilians from 
pursuing a course of action which constitutes 
an imminent threat to the security of such per- 
sonnel and property. This conclusion would ap- 





17. Lieber, The Use of The Army in Aid of The Civil Power 46 
(1898). 

18. 24 Op. Atty. Gen. 679 (1903); 9 Op. Atty. Gen. 476 (1860). 

19. Military Jurisprudence 1075 (1951). 
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pear to be applicable regardless of whether the 
property involved is real or personal, or, if per- 
sonal, whether it is located, at the time of the 
disturbance, on or off a military reservation.” 
Thus, a commander transporting government 
personal property over state territory may en- 
sure the safeguarding of that property by using 
troops for that purpose. 

As was pointed out earlier, a commander’s 
authority for providing for the security of gov- 
ernment installations (real property) is specifi- 
cally covered by statute. 

In situations in which Government property 
is being threatened by civilians on property ex- 
clusively within the jurisdiction of a state, how- 


_ ever, commanders should, out of deference to the 


principle that the states are primarily respon- 
sible for maintaining law and order, consider 
the feasibility of first requesting assistance from 
the civil authorities before taking action with 
service personnel. The extension of this cour- 
tesy would not be practicable, of course, if time 
did not permit it. In any event, the desirability 
of first seeking civil assistance in such situations 
is a matter solely within the discretion of the 
commander concerned. 

The following extract from an early opinion 
of the Attorney General of the United States 
succinctly states the principle under discussion : 

The right of the General Government to preserve 

itself in its whole constitutional vigor, by repelling a 

direct and positive aggression upon its property or 

officers cannot be denied.” 


FULFILLING THE MILITARY MISSION 


Despite the existence of circumscriptions on 
the use of Federal forces in aid of the civil 
power in executing the laws, no such pro- 
scriptions expressly preclude a commander from 
employing his personnel to prevent civilians, act- 
ing unlawfully, from interfering with the per- 
formance of his military mission. Otherwise 
stated, Federal forces, generally, may not be 
utilized to enforce state law; but, on the other 
hand, it is also clear that the United States may 
perform its functions without conforming to the 
laws of a state. The “immunity” or “suprem- 
acy” of the Federal Government, in this re- 
gard, was firmly established—and has since re- 
mained unimpaired—in 1819 when the U.S. Su- 
preme Court considered the meaning and effect 





20. Joint Chiefs of Staff, Pub. 2 (UNAAF), para. 40505 (1959). 
21. 9 Op. Atty. Gen. 516, 525 (1860). 











of the “supremacy clause” ** of the Federal Con- 
stitution in the case of McCulloch v. Maryland. 

Premised on the accepted concept of “Federal 
supremacy,” the proposition that the national 
military forces may legally insist upon freedom 
from unlawful interference in the performance 
of their legitimate functions follows, both logi- 
cally and reasonably. To reason otherwise— 
i.e., that demonstrators, unlawfully propagan- 
dizing certain views by attempting to frustrate 
a national military function, may prevail in such 
an endeavor because the commander concerned 
is powerless to act—would, at least in theory, 
impose an intolerable burden upon the ability of 
the Government to provide for the national de- 
fense. 

It should be noted that, in taking reasonable 
and necessary measures to ensure the accom- 
plishment of his mission, a military commander 
would not be assuming a law enforcement role. 
Any law enforcement that might result from 
such circumstances would be merely incidental 
to the primary objective of fulfilling the mission 
concerned. 

In the exercise of their discretion in this area, 
however, commanders should give consideration, 
if time permits, to the feasibility of requesting 
civil assistance before employing their own serv- 
ice personnel. If the available civil authorities 
are in fact capable of expeditiously remedying 
the interference, it would probably be advisable 
to conserve military resources. 


SOME PREPARATORY MEASURES 


A demonstration of any sort requires, by defi- 
nition, some degree of notoriety if it is to achieve 
its objectives. In order to guarantee that suffi- 
cient publicity will attach to a given public dis- 
play of protest, demonstration organizers are 
often forced to disclose their plans in advance, 
at least to the extent required to enable the news 
media to be on hand for theaction. Close liaison 
with the local news media (usually via the pub- 
lic affairs officer) may serve to forewarn a com- 
mander of an impending harassment of his activ- 
ities by civilian demonstrators. The receipt of 
this advance information could provide the time 
necessary for planning effective countermeas- 
ures with the civil authorities, and perhaps pre- 


clude the possibility of a requirement for the 
use of troops. 





22. The United States Constitution, Article VI, clause 2, provides: 
This constitution, and the laws of the United States which shall 
be made in pursuance thereof; * * * shall be the supreme law 
of the land. 

23. 17 U.S. (4 Wheat.) 316 (1819). 


It should also be recognized that coping with 
demonstrators in relatively remdte locations, 
with any frequency, may place an almost in- 
tolerable burden on local police resources, espe- 
cially when these requirements are unexpected. 
For this reason, local officials may be wont to 
encourage the military to employ its own re- 
sources in contending with civilian demonstra- 
tions and thereby relieve pressure on the local 
budget. Commanders should not be misled into 
construing such acquiescence on the part of local 
authorities as a legal grant of authority for the 
employment of Federal forces. State and local 
authorities cannot, of course, authorize the em- 
ployment of the Federal Armed Forces under 
any circumstances. 

In view of the misunderstandings that may 
occur in this regard, close coordination and co- 
operation between naval and civil authorities 
are perhaps the most effective preparatory 
methods for preventing civil demonstrations 
from adversely affecting the fulfillment of a 
naval mission. 

Despite the circumscriptions on the use of the 
Armed Forces to assist civil authorities in strict- 
ly law-enforcement situations, commanders are 
not prohibited from providing other forms of 
assistance. With regard to unified Armed 
Forces participation in the control of civil dis- 
turbances, the Joint Chiefs of Staff have in- 
structed commanders to cooperate to the fullest 
possible extent with appropriate civil authorities 
by consulting with and advising such nonmili- 
tary agencies so as to encourage the development 
of adequate preventive measures and plans to ob- 
viate the necessity of Federal military interven- 
tion.* In addition to advising and conferring 
with civil authorities with a view toward 
eliminating the possibility of a requirement for 
the use of troops, a naval commander may, un- 
der applicable regulations, loan equipment to 
and provide facilities for the use of civil au- 


thorities during emergency civil disturbance 
situations.” 


SUMMARY AND CONCLUSION 


In summary, it is clear that there are circum- 
stances in which a naval commander may justi- 
fiably employ troops in civil disturbance situa- 
tions. There is at least some measure of legal 
support in statutes, regulations, authoritative 
decisions, and established precedents for the use 
of troops by a commander, on his own respon- 





24. JCS, supra note 20. 
25. MARCORMAN, para. 4002.6; Navy Reg., art. 07865. 
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sibility, during (1) an imminent emergency— 
which may or may not threaten Government 
property or personnel—not permitting time for 
seeking instructions from higher authority, and 
(2) an emergency which directly threatens the 
security of government property or personnel. 
These same authorities also permit the inference 
that a commander may, on his own responsibil- 
ity, take reasonable and necessary measures to 
ensure the carrying out of his mission regard- 
less of whether the prevailing circumstances 
constitute an emergency. In the latter instance, 
the question whether the Federal military forces 
would be infringing on the law enforcement 


prerogatives of the civil authorities does not ~ 


arise, since any law enforcement that might re- 
sult in such circumstances would be merely in- 
cidental to the primary objective of assuring the 
accomplishment of a task which is a legitimate 
function of the Federal Government directly 
related to national defense. In all other types 
of civil disturbances, however, it appears that 
the naval commander concerned must request 
instructions from the Navy Department before 
committing naval personnel to assist in the con- 
trol of such situations. 

Although military commanders may use 
troops on their own responsibility during 
certain emergency situations, the question of 
what constitutes-an imminent emergency must 
necessarily be determined by the commander 
confronted with such a problem. This deter- 
mination may well be a very difficult one, since 
this element may occur in a variety of forms. 
For example, in the incident cited in this article, 
the demonstrators boarded vehicles transporting 
munitions and in some instances secured them- 
selves to bombs loaded on the trucks. It can be 
forcefully reasoned that the conduct of these 
demonstrators, in tampering with explosives, 
constituted an imminent emergency not only 
threatening the destruction of Government prop- 
erty, but also posing a perilous threat to the 
public safety. Following this reasoning, one 
might well conclude that, since the civil authori- 
ties could not arrive at the scene of the demon- 
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stration for upwards of thirty minutes, imme- 
diate action on the part of the commander 
concerned would be required to preclude the 
possibility of an explosion. Such action would 
most likely require the use of troops to remove 
and restrain the protesters. Thus, in this par- 
ticular situation, it appears that the commander, 
in using troops, would be operating well within 
the “military necessity” and “property protec- 
tion” precepts outlined earlier in this article. 

As indicated earlier, the circumscribing laws 
and policies which prohibit the Federal armed 
forces from aiding in the execution of the laws 
are probably not intended to completely pro- 
scribe action by commanders in situations where 
the threat to military personnel or property is 
such that fulfillment of a national military mis- 
sion might be adversely affected. The reason for 
the failure of the current laws and policies to ex- 
pressly accommodate this type of demonstra- 
tion, i.e., one which directly interferes with a 
military mission, apparently is that such events 
have, until recent years, occurred too infre- 
quently to cause real concern on the part of the 
Federal Government. If the level of this type 
of activity continues to increase, however, it 
might be desirable to seek a modification of ex- 
isting laws and policies to expressly permit the 
military establishment the use of some “self- 
help” measures to ensure freedom from interfer- 
ence in carrying out domestic assignments. 
Such a modification could be based on the ra- 
tionale that military functions directly related to 
national security take precedence over local 
law-enforcement responsibilities and should, 
therefore, be placed beyond the scope of the 
normal proscriptions relating to the use of 
military forces in civil disturbances. 

Until such modifications are accomplished, 
however, commanders must operate within the 
limited precepts now available—that is, the doc- 
trine of military necessity, the duty to safeguard 
Government personnel and property, the re- 
quirement to fulfill a military mission, and pre- 
paratory measures such as those briefly dis- 
cussed in this article. 





AVOIDING THE SPEEDY TRIAL ISSUE 


CAPTAIN JOSEPH E. ROSS, USNR* 


Complaints that the accused has been denied his right to a speedy 
trial continue to be made, sometimes successfully, in court-martial 


cases. 


Captain Ross offers specific suggestions as to methods by 


which such complaints may be avoided. 


HE JUNE 1964 issue of the JAG JOURNAL 

contains an excellent explanation of the 
“State of the Law” on the right to speedy trial.* 
The law in this regard has not changed since that 
time, therefore this article will not attempt to 
restate the law. The attention of the interested 
reader is invited to the former article. This 
discussion is intended to call attention to the fact 
that the “speedy trial” problem is still with us, 
and to make some suggestions directed toward 
eliminating it. 

THE PROBLEM 


The Congress, in enacting the Uniform Code 
of Military Justice, sought to guarantee each 
accused the right to a speedy trial by providing 
in Article 10 ? thereof that: 


Any person subject to this code charged with an of- 
fense under this code shall be ordered into arrest or 
confinement, as circumstances may require; but when 
charged only with an offense normally tried by a 
summary court-martial, he shall not ordinarily be 
placed in confinement. When any person subject 
to this code is placed in arrest or confinement prior 
to trial, immediate steps shall be taken to inform him 
of the specific wrong of which he is accused and to try 
him or to dismiss the charges and release him. 


The issue of whether the accused has been denied 
his right to a speedy trial may arise in any case 
in which there has been an undue delay in dis- 
posing of the charges against him. Confine- 
ment or arrest of the accused while awaiting 
trial aggravates the situation, and in some cases 
it may result in a denial of due process.* The 
accused is entitled to dismissal of the charges 
*Captain Ross is Director of the Military Justice Division in the 

Office of the Judge Advocate General. He was awarded the LL.B. 

degree by St. Johns University School of Law in 1948. He is a mem- 

ber of the Bars of New York, the U.S. Supreme Court and the 

Court of Military Appeals. 

1. 18 JAG J. 290. 

2. 10 U.S.C. § 810. 

3. United States v. Schalck, 14 USCMA 371, 34 CMR 151 (1964). 
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against him if, under all the circumstances of the 
case, the delay was caused by the government’s 
lack of reasonable diligence or was due to its 
purposeful or oppressive design.‘ 

The Congress has expressed the policy that 
general court-martial charges against an ac- 
cused should be preferred, investigated, and 
forwarded to the officer exercising general 
court-martial jurisdiction within eight days 
after the accused is ordered into arrest or con- 
finement.’ In order to “help insure compliance 
with” the policy, the Congress added the re- 
quirement of a written report to the GCM au- 
thority whenever forwarding the charges with- 
in eight days is not practicable.* The speedy 
trial implications of the policy, even though it 
is expressly limited to general court-martial 
cases, have been applied equally to special court- 
martial cases by Navy boards of review.’ 

In United States v. McKenzie,* the Court of 
Military Appeals noted that Article 33 has been 
“observed more often in the breach than in fol- 
lowing its clear terms,” and suggested that “the 
attention of all concerned with the processing 
of court-martial matters be forcibly drawn to 
its unambiguous command.”* Notwithstand- 
ing this comment, improvement in the process- 
ing of cases is still needed. In recent months, 
several cases have been reversed by Navy boards 
of review on speedy trial issues,?® and in other 
cases charges have been dismissed at the trial 
level for the same reason. 

4. United States v. Callahan, 10 USCMA 156, 27 CMR 230 (1959). 
5. UCM, Art. 33, 10 U.S.C. § 833. 

6. S. Rep. 486, 8ist Cong., Ist Sess. 17 (1949). 

7. NCM 66-1039, Niccum, 29 Sep 1966 (unpublished); NCM 66- 

2402, Jennings, 10 Nov 1966 (unpublished). 

8. 14 USCMA 361, 34 CMR 141 (1964). 

9. Id. at 364, 34 CMR at 144. 

10. NCM 66-1039, Niccum, supra note 7; NCM 66-2402, Jennings, 
supra note 7; NCM 66-2232, Mayfield, 1 Nov 1966 (unpublished) ; 


NCM 66-1831, Lamphere, 14 Sep 1966 (unpublished, certified to 
USCMA). 
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Although there are undoubtedly many and 
varied factors which cause delay in processing 
court-martial cases, or which otherwise contrib- 
ute to the speedy trial problem, several specific 
ones seem to recur. It is to these specific factors 
that attention ought to be given, in order that 
improvement may be made in appropriate cases. 
They are as follows: 


1. Unnecessary pretrial confinement. 

2. Failure to comply with Articles 10 and 33. 

3. Prolonged criminal (police) investigation. 

4. Unnecessarily complicated pretrial (Ar- 
ticle 32) investigations. 


UNNECESSARY PRETRIAL CONFINEMENT 


Confinement prior to trial is authorized by the 
Uniform Code of Military Justice for probable 
cause“ only if the circumstances require con- 
finement to insure the accused’s presence,’* as 
where he: has earlier indicated that his obliga- 
tion to remain with his unit weighs lightly with 
him, or where the seriousness of the offense al- 
leged is likely to tempt him to take leave of his 
surroundings." 

The Chief of Naval Operations has recently 
expressed his personal concern about the exces- 
sive use of pretrial confinement, pointing out 
that “unjustified pretrial confinements deny the 
service the most effective use of manpower, 
overcrowded brigs, and hamper the corrections 
program for rehabilitation of convicted offend- 
ers.” ** Hedirected that command attention be 
given to the problem, that appropriate action be 
taken, including the release of all pretrial pris- 
oners unless confinement is clearly warranted, 
and that trial and review of cases be speeded. 

The message of the Chief of Naval Opera- 
tions is certain to have a salutary effect and is 
therefore most welcome. As previously indi- 
cated, pretrial confinement is an aggravating 
circumstance to be considered on any speedy 
trial issue, and may in some cases result in a 
denial of due process. 


FAILURE TO COMPLY WITH ARTICLES 10 AND 33 


Article 10, UCMJ," requires that when an 
accused is confined or arrested, “immediate 
steps shall be taken to inform him of the specific 
wrong of which he is accused and to try him or 





11. UCMJ, Art. 9, 10 U.S.C. § 809. 

12. UCMI, Art. 10, 18, 10 U.S.C. $§ 810, 813. 

13. United States v. Bayhand, 6 USCMA 762, 21 CMR 84 (1956); 
United States v. West, 12 USCMA 670, 31 CMR 256 (1962). See 
also para. 20c, MCM, 1951 and Article 106, Corrections Manual 
(NAVPERS 15825 Rev. 1963). 

14. NAVOP 281427Z Nov 1966. 

15. 10 U.S.C. § 810. 
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to dismiss the charges and release him.” And, 
as previously noted, Article 33 requires that 
general court-martial charges be investigated 
and forwarded to the GCM authority within 
eight days after the accused is confined or ar- 
rested, or that a written explanation be made if 
that is not practicable. It would appear that 
these requirements are not being complied with 
in many commands. The result is not only an 
increase in “denial of speedy trial” motions at 
trial, but reversals of convictions on appellate 
review even where the issue was not raised at 
the trial.* Such reversals may result by virtue 
of the fact that serious violations of Articles 10 
and 33 may constitute a denial of due process, 
which is not waived by failure to raise the issue 
The importance of complying with 
the letter of the provisions of Articles 10 and 33 
cannot be exaggerated. Specifically, when the 
accused is confined or placed in arrest ** before 
trial, the following actions are mandatory: 

(1) He must immediately be informed of the 
“specific wrong” of which he is accused. 
“Specific wrong” does not necessarily mean a 
written charge and specification. Article 10 
requires in this respect only that the accused be 
informed of the specific criminal act which he 
is suspected of having committed.” Neither the 
Code nor the Manual provides details on how the 
information is to be imparted to the accused, 
nor is the author aware of a regulation so provid- 
ing. Perhaps the Navy form confinement or- 
der (NAVPERS 15238) could be revised to show 
that the accused has been informed of the spe- 
cific wrong, as well as to provide a space for the 
accused’s acknowledgement of receipt of that in- 
formation. 

(2) Immediate steps must be taken to try 
him or to dismiss the charges and release him. 





16. NCM 66-1039, Niccum, supra note 7; NCM 66-2402, Jennings, 
supra note 7. 

17. United States v. Schalck, supra note 3. An interesting question 
for staff legal officers, as well as for higher reviewing authorities, 
is how to litigate a speedy trial issue involving claimed or ap- 
parent violations of Articles 10 and 33 when the issue is not 
raised at trial, and thus the facts of record are insufficient to 
determine the issue. It is suggested that the staff legal officer 
ascertain, or cause to be ascertained, the facts by the most feasible 
and reliable means available, and make the facts a matter of 
record by incorporating them in his review, always remembering 
that the accused is entitled to the opportunity to be heard en 
the issue. 

18. Whether “restriction in lieu of arrest” makes the provisions of 
Articles 10 and 33 applicable is an open question. The author 
thinks that it does. 

19. Hearings on H.R. 2498 Before a Subcommittee of the House 
Armed Services Committee 8ist Cong., Ist Sess. 905 (1949). 
Incidentally, the word “wrong” was used by the framers, instead 
of the usual “offense” cr “charge”, with the general article 
(art. 134) in mind. “To accuse a man of violating article 134 
does not necesserily tell him very much * * *” Hearings, p. 
912. 





The “immediate steps” required to try an ac- 
cused are set forth in paragraphs 32 through 35, 
MCM, 1951. The accused’s commanding officer 
should immediately order an informal prelim- 
inary inquiry of sufficient scope into the 
charges or the suspected offenses to enable him 
to make an intelligent disposition of them. 
Normally, this inquiry is made by the com- 
mand’s discipline or legal officer, without an ap- 
pointing order, and serves the purposes of gath- 
ering the evidence and preferring charges pre- 
liminary to the ordering of an Article 32 investi- 
gation, if indicated. With the eight-day Article 
33 standard in mind, this inquiry should nor- 
mally be completed within two or three days. 


PROLONGED POLICE INVESTIGATION 


It is recognized that most serious cases are 
investigated by an investigative or police 
agency,” and that, therefore, the command may 
fee] that the Article 33 standard is not feasible 
in such cases because of the delay necessitated in 
awaiting a report from the agency. Two points 
should be understood in this regard: 

(1) In the usual case, the “police” investi- 
gation should have been completed before the 
confinement of the accused. This is for the 
reason that, normally, probable cause for con- 
finement will not exist until completion of that 
investigation. 

(2) In cases in which it is determined neces- 
sary to confine the accused before completion 
of the “police” investigation, the command is 
not authorized to delay taking “immediate 
steps” to try the accused simply because it is 
awaiting the police report.?* In this situation 
the command does not lose jurisdiction of the 
case. Appointment of an officer to conduct the 
preliminary inquiry and to draft charges should 
not be delayed. Rather, this officer should be 
directed to maintain continuing liaison with the 
investigative agency, both to insure that the 
agency is acting on the case with due dispatch 
and to procure copies of statements of witnesses 
and other evidence as soon as possible. There 
is no necessity to await a final, formal report 
from the agency before proceeding with the 
case as directed by the MCM. 


UNNECESSARILY COMPLEX PRETRIAL 
INVESTIGATIONS 


The most prevalent single cause of delay in 
Navy cases seems to be the use of unnecessarily 
20. See, for example, SECNAVINST 5430.13B (Subj: Naval Intel- 

ligence Investigative Jurisdiction and Responsibilities). 


21. See UCMJ, Art. 9(d), 10 U.S.C. § 809(d). 
22. NCM 58-00496, Cox, 26 CMR 764 (1958). 





complex pretrial (Article 32) investigations. 
Examination of the records of trial of general 
court-martial cases received for review in the 
Office of the Judge Advocate General indicates 
that there must be a belief by some that the pre- 
trial investigation is intended to be a rehearsal 
for the trial. There is no basis in law or regula- 
tion for that belief. In many cases the “record” 
of the investigation is bulkier than the record 
of trial. This results from such ordinarily un- 
necessary practices as the appointment of a 
“counsel for the government” and a reporter, the 
taking of verbatim testimony on direct and 
cross-examination, and the preparation of a 
verbatim “record.” 2? Notwithstanding the ad- 
monition of paragraph 34a of the Manual that 
the investigation of the charges must be 
thorough, it is also required to be “as brief as 
is consistent with thoroughness and fairness, 
and limited to the issues raised by the charges 
and to the proper disposition of the case.” ** In 
short, it is not required to be conducted as a for- 
mal JAG Manual-type investigation, and, de- 
spite the value of the latter in appropriate situa- 
tions, its complex procedures should be avoided 
as a plague if they will result in violations of 
Article 33 and raise speedy trial issues. 

The investigation of charges under Article 32 
has two purposes : 75 

(1) It stands as a bulwark against baseless 
charges. This purpose requires the investigat- 
ing officer to inquire into the truth of the matter 
set forth in the charges, to consider the form of 
charges, and to recommend the disposition which 
should be made of the case in the interest of jus- 
tice and discipline.2* In performing this func- 
tion, the investigating officer may consider: 


(a) The testimony of available wit- 
nesses who appear at the investigation; 
(b) the sworn 2’ statements of available 
witnesses whose presence at the inves- 
tigation is not requested by the accused; 
(c) the sworn * statements of witnesses 
who are not available; 

(d) any other documentary or real 
evidence. 


(2) It operates as a discovery proceeding for 
the accused. In other words, the accused is in- 
formed of the witnesses against him and is af- 


23. This is not to say, of course, that these practices should never be 
used. If, in the discretion of the investigating officer, they 
are required for a thorough inquiry, he should use them. 

24. MCM, para. 34a (emphasis added). 

25. United States v. Samuels, 10 USCMA 206, 27 CMR 280 (1959). 

26. UCMJ, Art. 32(a), 10 U.S.C. § 832(a). 

27. The accused may waive the requirement that such statement 
be sworn. 

28. Ibid. 
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forded the opportunity to cross-examine them, 
if they are available.” 

Neither of the two requirements set forth 
above requires a formal hearing or the appoint- 
ment of a government counsel or reporter.” 
The following general procedure * is suggested : 

(1) The investigating officer should examine 
the charges for due form and review the evi- 
dence included in the preliminary inquiry re- 
port to be sure that the matters set forth in 
the charges are probably true. If he is not 
satisfied with either the form or substance, he 
should take appropriate action. Once satis- 
fied, he should call in the accused and explain 
his rights, including the right to counsel and the 
right to cross-examine available witnesses. 
After making known to the accused the sub- 
stance of the testimony of the witnesses against 
him, he should ascertain from the accused which 
of the available witnesses the latter desires to 
have called for cross-examination. 

(2) When the desired witnesses are called for 
cross-examination, they should be sworn and the 
accused permitted to cross-examine them. The 
investigating officer should take notes during the 
cross-examination, so that he may reduce the 
substance of that testimony to writing for signa- 
ture by the witness before the latter leaves the 
vicinity of the hearing room. 

(3) The accused should then be afforded the 
opportunity to present anything he may desire 
in his own behalf. 


(4) At the conclusion of the investigation, 
the investigating officer may commence the prep- 
aration of his report without awaiting any 
transcription of testimony, and should be able 
to submit a prompt and timely report. 


CONCLUSION 


It is not beyond the realm of possibility, if 
apparently unnecessary delays in processing 
court-martial cases continue to be called to the 
attention of appellate forums, that more strin- 
gent rules will be announced. This is particu- 
larly true if such delays are accompanied by 
violations of Articles 10 and 33. It is thus incum- 
bent upon all concerned with the processing of 
cases to comply with the provisions of the Code 
and to get the cases to trial expeditiously. Also, 
as the Chief of Naval Operations has directed, 
a renewed effort must be made to avoid pretrial 
confinement except where no other acceptable al- 
ternative is available. 





29. As pointed out in the Samuels case, supra note 25, the accused 
is not precluded from questioning absent witnesses; he may do 
this by deposition. 

30. Although the accused may exercise his right to examine available 
witnesses, no verbatim transcript of the examination need be 
made. It is sufficient if the substance of the testimony is reduced 
to writing and sworn to and signed by the witness. Feld, Courts- 
Martial Practice and Appeal, § 23, page 40 (1957). In cases in 
which the preservation of verbatim testimony is considered neces- 
sary or desirable, the use of a tape recorder, not a reporter, is 
suggested. 

31. See paragraph 34, MCM, 1951, for detailed procedural require- 
ments. 





COMP. GEN. DECISIONS 


(Continued from page 94) 


MEXICAN DIVORCES—Recognition by the Navy where the parties 
are New York domiciliaries (B—159846) 


® The Comptroller General has consistently held that 
the so-called Mexican divorce, where one party estab- 
lishes a one-day residence in Mexico and then obtains a 
consent divorce there, places a serviceman’s marital 
status in doubt. BAQ payments may be stopped, yet 
if the man remarries he cannot draw BAQ because of 
the doubtful validity of the prior divorce (the same will 
be true if he marries a woman who previously obtained 
a Mexican divorce). In acase in which a retired member 
whose retired pay is being reduced for a Family Protec- 
tion Plan annuity obtains such a divorce, deductions 
from his retired pay for the annuity must continue since 
the validity of the divorce is in doubt, yet if he were to 
die it is questionable whether the “divorced” spouse could 
qualify for the annuity. 

In a recent case, however, the New York Court of 
Appeals has given unqualified recognition to this type 
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of Mexican divorce where the parties are New York 
domiciliaries. (Rosenstiel v. Rosenstiel, 262 N.Y.S. 2d 
86, 209 N.E. 2d 709 (1965)). In B-159846 of Decem- 
ber 16, 1966, a retired officer, relying on the Rosenstiel 
case, sought a determination from the Comptroller Gen- 
eral that reductions from his retired pay for a Family 
Protection Plan annuity be discontinued on the ground 
that his wife had obtained a valid Mexican divorce 
against him. It appeared that the member had main- 
tained a New York mailing address for the past 13 
years, but no information was received as to the wife’s 
domicile. Following the Rosenstiel decision, the Comp- 
troller General seemed to indicate that if it could be 
clearly established that both parties to the divorce were 
New York domiciliaries, the divorce would be recognized 
as valid for all purposes. In this case, however, there 
was no evidence of the wife’s domicile and the mainte- 
nance of a New York mailing residence for 18 years by 
the officer was considered insufficient evidence that he 
was a New York domiciliary. Accordingly it was held 
that the reductions in the officer’s retired pay must con- 
tinue absent further evidence of the domicile of the 
parties to the divorce. 


(Continued on page 118) 


UNITED STATES WARSHIPS IN FOREIGN PORTS 


LIEUTENANT THOMAS KALLAY, USNR* 


The doctrine that a warship is a “floating island”—a piece of the 
territory of the State whose flag it flies—is misleading when applied 
to criminal acts committed aboard the ship when it is in a foreign port. 
Lieutenant Kallay pursues the historical development of this rule of 
international law in order to place its present application in the proper 


perspective. 


HE FREQUENCY OF visits of United 

States warships to foreign ports makes a 
knowledge of the applicable rules of interna- 
tional law highly desirable. It is not enough, 
however, to be acquainted with the letter of the 
law. An understanding of the evolution and 
history of a seemingly simple rule may go a long 
way toward ensuring that the rule is applied 
with foresight and understanding in a given 
case. 

It is widely recognized, for instance, that war- 
ships of a foreign power are not subject to the 
jurisdiction of the State whose port they are 
visiting. In expressing this general rule of in- 
ternational law, United States Navy Regulations 
provide that the commanding officer of a United 
States warship cannot permit his command to 
be searched by any person representing a for- 
eign State, nor permit any of the personnel un- 
der his command to be removed from the com- 
mand by such person, “as long as he has the 
power to resist.” ? 





*Lieutenant Kallay is presently serving in the International Law 
Division, Office of the Judge Advocate General. He received the 
A.B. and LL.B. degrees from the University of California at Los 
Angeles and is admitted to practice before courts of the State of 
California and the U.S. District Court for the Southern District 
of California. Lieutenant Kallay studied under a Fulbright Fellow- 
ship in International Law at the University of Heidelberg, West 
Germany. He is a member of the American Society of International 
Law. ‘ 

1. Article 8 of the Convention on the High Seas, entered into force 
for the United States on 30 September 1962, defines a warship 
as “a ship belonging to the naval forces of state and bearing 
the external marks distinguishing warships of its nationality, 
under the command of an officer duly commissioned by the gov- 
ernment whose name appears in the Navy List, and manned by 
a crow who are under regular naval discipline.” 

2. Navy Reg., art. 0730. 


HISTORY 


Very early in its history, the United States 
followed a contrary rule. In 1794, the Attorney 
General of the United States held that the re- 
moval of six American citizens from a British 
sloop-of-war, which was then lying in the harbor 
of Newport, Rhode Island, was legal inasmuch 
as the “law of nations invests the commander 
of a foreign ship-of-war with no exemption from 
the jurisdiction of the country into which he 
came.” * Again in 1794, Congress authorized 
the President to employ force to compel the 
obedience of foreign warships to the process of 
the courts of the United States.‘ 

Very possibly in response to the recurring 
impressment of American sailors by the British 
Navy, the 1794 law was extended in 1805 to 
include arrests aboard foreign armed vessels, 
not only for more serious crimes, but even for 
simple breaches of the peace, if the offenses had 
been committed in the United States. Only in 
the instance that the service of the arrest war- 
rant was physically opposed by the commanding 
officer of the foreign vessel did the United States 
marshal have to await the direction of the Pres- 
ident before taking any further action.® 

Under the pressure of the Napoleonic wars, 
the readiness of the British Navy to take high- 
handed action to alleviate the shortage of per- 
sonnel in the fleet led to a mounting disregard 





3. Lawrence, The Principles of International Law 226 (7th ed. 
1923). 

4. Act 5 Jane 1794, 1 Stat. 384. 

5. II Moore, International Law Digest 575 (Citing Circulars, Dept. 
of State 1, 3, 4). 
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of the rights of the United States and its citizens. 
One of the most flagrant British acts in ignoring 
the prerogatives flowing from the fact of Ameri- 
can sovereignty occurred when HMS Leopard 
halted the USS Chesapeake while the latter was 
unable to resist, searched her, and removed four 
members of her crew as British deserters.°® 


THE SCHOONER EXCHANGE 


These developments, which were to be instru- 
mental in bringing about the War of 1812, may 
well have been in Chief Justice Marshall’s mind 
when he reversed the earlier American view and 
formulated the now-prevailing rule concerning 
the immunity of foreign warships. The occasion 


was a lawsuit which had been appealed to the . 


Supreme Court of the United States by the 
former owners of the American schooner 
Exchange.” 

In 1810, the Exchange had been seized on the 
high seas by a French vessel, converted into a 
man-of-war, and re-christened the Balaou. As 
the Balaou, she had entered an American port 
under the French flag. The former owners 
sought to recover the vessel, contending that its 
seizure and confiscation had been illegal. 

In upholding the immunity of the Balaou from 
the judicial process of United States courts, 
Chief Justice Marshall drew an interesting par- 
allel to the practical, functional basis for the im- 
munity of an ambassador. Marshall quoted the 
observation of an early writer in international 
law that an ambassador can hardly be intended 
to be subject to the jurisdiction of the state to 
which he is accredited since, in that event, his 
whole usefulness would be destroyed. Sub- 
jected to possible interference by agents of the 
receiving state, he would no longer be free to 
fulfill the mission with which he was charged. 

Marshall then went on to characterize the 
mission of a warship in these words: 


She constitutes a part of the military force of the 
nation; acts under the immediate and direct com- 
mand of the sovereign; is employed by him in national 
objects. He has many and powerful motives for pre- 
venting those objects from being defeated by the 
interference of a foreign State.® 


Similar to an ambassador, a warship serves 
national objectives in a very immediate sense. 
In granting foreign warships the right to enter 
its ports, Marshall argues, the host State has im- 
pliedly agreed to exempt the visiting vessel from 
its jurisdiction. The parallel to the ancient 


6. Bemis, Diplomatic History of the United States 146 (1965). 


7. The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 112 
(1812). 
8. Ibid. 
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right of an ambassador to immunity, granted in 
the expectation that the host State’s envoys re- 
ceive similar treatment, is obvious. There is a 
strong reciprocal interest of States in assuring 
that their naval vessels can serve peaceful na- 
tional objectives in foreign ports. 

The consent of a State to the visit of a United 
States naval vessel remains basic to any call that 
may be paid to a foreign port. The procedures 
required for obtaining consent are found in 
OPNAVINST 3128.3F. 

It is important to note a recurring qualifica- 
tion to the broad rule of The Schooner Exchange 
case. Only a few years after The Schooner Ex- 
change decision, Justice Story of the Supreme 
Court pointed out that the exemption of public 
vessels from local jurisdiction was not an abso- 
lute right but rather a privilege granted by the 
host state to foreign public vessels as long “as 
they demeaned themselves according to law, and 
in a friendly manner.” ® 

This qualification flows quite naturally from 
Marshall’s basic thesis in The Schooner Ex- 
change. States have no mutual interest in con- 
senting to the visit of warships in peacetime if 
those visits are not law-abiding. The exemp- 
tion from local jurisdiction cannot be intended 
to endow a visiting warship with license to 
break local laws and regulations. 


THE BASIS FOR IMMUNITY 


A certain theory of the immunity of war- 
ships has done much to confuse the understand- 
ing of this important rule. That is the so-called 
“floating island” theory which holds that the 
warship is, in a legal sense, a piece of the ter- 
ritory of the state whose flag it flies. Just as 
Canadian courts have no jurisdiction in the 
State of New York, so, this argument runs, they 
have no jurisdiction over a visiting United States 
warship since that vessel is just as much a por- 
tion of American territory as the State of New 
York.*° 

The practical consequences of this theory were 
highlighted in a British case which arose when 
a member of the crew of the Cheung Keng, a Chi- 
nese Maritime Customs cruiser, killed the ship’s 
Captain while the vessel was in Hong Kong 
harbor. The suspect, a British national, was 
wounded and taken for treatment to a Hong 
Kong hospital. He was subsequently tried in a 
Hong Kong court, convicted of murder, and sen- 
tenced to death. 

He appealed his conviction on the grounds 
that the act of which he had been convicted had 


9. The Santissima Trinidad, 20 U.S. (7 Wheat.) 238 (1822). 
10. 1 Oppenheim, International Law 764 (7th ed. 1948). 
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taken place, in effect, on Chinese soil. Lord At- 
kin, in dismissing this argument, illustrated the 
consequences of the “floating island” theory in 
the following way : 


* * * if a resident in the receiving State visited the 
public ship and committed theft, and returned to 
shore, is it conceivable that, when he was arrested on 
shore, and shore witnesses were necessary to prove 
dealings with the stolen goods and identify the offen- 
der, the local Courts would have no jurisdiction? 
What is the captain of the public ship todo? He would 
have no claim to the witnesses, or to compel their 
testimony in advance, or otherwise. He naturally 
would leave the case to the local Courts. But on this 
hypothesis the crime has been committed on a portion 
of foreign territory. The local Court then has no 
jurisdiction, and this fiction dismisses the offender 
untried and untriable.” 


The consequences of following the legal fic- 
tion of the “floating island” to its logical con- 
clusion are clear. A more modest and accurate 
characterization of the legal status of a visiting 
warship—and one which is supported by the 
majority of the authorities in the field—is that 
the host State’s laws are applicable to and 
aboard the foreign vessel but that the foreign 
vessel is exempt from the enforcement of the 
host State’s laws. 

The American Law Institute has formulated 
the rule this way: “Immunity from the exercise 
of jurisdiction to enforce a rule of law does not 
provide immunity from the exercise of jurisdic- 
tion to prescribe the rule.” ** 


According to this view of the basis of a public 
ship’s immunity, the thief of Lord Atkin’s ex- 
ample can be arrested and tried by local author- 
ities as soon as he leaves the ship. The host 
State was merely prevented from enforcing, 
aboard the visiting vessel, laws that were other- 
wise applicable from the moment the foreign 
vessel entered the territorial waters of the host 
State. 

CONSEQUENCES OF IMMUNITY 


The practical extent of the visiting warship’s 
immunity from the host State’s enforcement 
jurisdiction is far-reaching. Not only are local 
authorities prohibited from enforcing the host 
State’s laws aboard the foreign warship, the ves- 
sel itself cannot be subjected to libel or other 
legal processes in local courts. In a case in- 
volving the famous USS Constitution, a tugboat 
owner was prevented from asserting his claim 
for services against the Constitution through 
arrest of ship and cargo, since, in the words of 
11. Chung Chi Cheung v. The King, (1939) A.C. 160. 


12. Restatement (Second), Foreign Relations Law of the United 
States, $64 (1965). 





the British court, the Constitution was “a ship 
of war belonging to a nation with whom this na- 
tion is at peace” and was therefore immune 
from suit in an English court." 

A different approach was tried by the owners 
of a Chinese junk which had been lost in Hong 
Kong harbor as the result of a collision with the 
USS Alexander. A suit brought against the 


‘person of the commanding officer was dismissed 


by the British caurt on the grounds that the 
Alexander was a public vessel and, together with 
its commanding officer, was immune from the 
jurisdiction of the court. 

It stands to reason that, since the immunity 
of a foreign vessel is a right conferred upon the 
sending State, that State may, if it so desires, 
waive the immunity in a given case.** 


LAWS TO BE OBSERVED 


It is important to remember that the exemp- 
tion of the visiting warship extends only to the 
enforcement of the host State’s laws on board 
the vessel. The warship itself remains obli- 
gated to observe local laws and regulations re- 
lating to quarantine,’* anchorage, sanitation 
and the like.** These, of course, are the regula- 
tions essential to the safe operation of any port. 
It is evident that a State would not consent to 
the entry of a foreign public vessel if there were 
no assurance that local regulations would be ob- 
served. It has also been said that such regula- 
tions govern acts which take effect external to 
the ship and hence are properly governed by the 
laws of the host State.** 

Exemption from local jurisdiction does not 
imply exemption from financial obligations of- 
ficially incurred by the visiting vessel. In the 
event that there is no supply officer aboard a 
ship leaving a foreign port, the commanding of- 
ficer is directly responsible for forwarding out- 
standing bills for settlement to the appropriate 
authorities.”* 

If the visiting warship is exempt from the ex- 
ercise of the host State’s jurisdiction but never- 
theless remains bound to obey certain local laws, 
the question suggests itself in what way these 
laws can be given effect by the host State. 

First, of course, the visiting warship can be 
given an opportunity to correct its conduct. 
Very often the disregard of breach of a local 





13. The Constitution, (1879) 4 P.D. 39, 45. 

14. The Alexander, 1 Hong Kong L.R. 122 (1906). 

15. Chung Chi Cheung v. The King, supra note 11. 

16. Navy Reg., art. 0765. 

17. U.S. Naval War College, International Law Studies, 1957-58, 
p. 63. 

18. Ibid. 

19. Navy Reg., art. 0760. 
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regulation is the result of simple oversight. 
Second, protests may be lodged through diplo- 
matic channels. Third, the ship may be ex- 
pelled, through force, if the circumstances war- 
rant. Finally, future visits by other vessels of 
the offending State’s navy may be curtailed. It 
is clear, however, that ordinary remedies, such 
as might apply to a merchantman, cannot be 
called upon by the host State. 


ASYLUM ° 


The broad similarity between the status of an 
ambassador and a warship already noted by 
Marshall in The Schooner Exchange case has 
been the basis for a recurring problem shared by 
diplomatic missions and visiting warships. The 
problem is caused by what is often referred to 
as the “exterritorial” nature of embassies and 
warships.*° Time and again persons have at- 
tempted to find, and succeeded in finding, sanc- 
tuary within the walls of an embassy or aboard 
a naval vessel of the United States. 

The United States has never recognized diplo- 
matic asylum as a matter of international law.” 
Asylum has repeatedly been granted, however, 
from considerations of humanity and interna- 
tional policy. 

The present regulations governing the con- 
duct of a commanding officer when faced with 
the problem of granting refuge to a foreign na- 
tional in a foreign port are found in Article 
0621 of Navy Regulations: 


The right of asylum for political and other refugees 
has no foundation in international law. In countries, 
however, where frequent insurrections occur, and 
constant instability of government exists, usage sanc- 
tions the granting of asylum; but even in waters of 
such countries, officers should refuse all applications 
for asylum except when required by the interests of 
humanity in extreme or exceptional cases, such as the 
pursuit of refugees by a mob. Officers shall neither 
directly nor indirectly invite the refugees to accept 
asylum. 


Article 0621 was promulgated in its present 
form as the result of an incident in 1894 when 
the USS Bennington gave refuge to members 
of an overthrown Central American government 
whose lives had been in immediate danger from 
rebel forces. The refugees were conveyed by 
the Bennington to San Francisco, where a United 
States District Court refused to extradite all but 





20. “Exterritoriality” refers to nothing more than the exemption of 
the premises of the diplomatic mission or visiting public vessel 
from the enforcement jurisdiction of the host state. 

21. Restatement, op. cit. supra note 12, § 77, Reporter note 2. 
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one on the grounds that they were “political 
criminals” and therefore not extraditable.” 

Previous regulations and instructions issued 
to the Navy were generally in accord with the 
present Article 0621. All of them emphasized 
that the “right” to asylum was not absolute, i.e., 
that it is based fundamentally on considerations 
of humanity when the refugee is in imminent 
danger of physical harm.” 

Article 0732 of Navy Regulations deals more 
generally with the situation when a person, not 
a member of the armed services of the United 
States, is found aboard the vessel under “in- 
criminating or irregular circumstances.” If it 
is determined by the commanding officer that 


_ the person in question is a fugitive from justice 


or has committed or attempted to commit an 
offense requiring action beyond the authority 
of the commanding officer, such person must be 
delivered to the proper civil authorities.* 

Both common criminals and political refugees 
may be “found,” of course, aboard a warship 
under “irregular” circumstances. The person 
seeking asylum, however, will be more likely to 
openly request that privilege than the common 
criminal. In the instances of a request for politi- 
cal asylum, the circumstances attendant to the 
request—revolution or civil unrest in the host 
country—should guide the commanding officer 
in applying the provisions of Article 0621 to the 
request. Both the history and wording of Arti- 
cle 0621 indicate that it is to be applied to special 
situations—“extreme or exceptional” in the 
words of the Article—and under circumstances 
of political unrest and danger of immediate 
physical harm to the person seeking asylum. In 
other words, recourse should be had to Article 
0732 in most cases while reserving Article 0621 
for the exceptional instance. 


CONCLUSION 


Entry into a foreign port by a warship of the 
United States is a privilege granted by the host 
State. Principles of long standing in interna- 
tional law endow the visiting warship with 
far-reaching exemptions from local jurisdiction. 
While the rights enjoyed by the visiting war- 
ship flow from the recognition and respect paid 
to the instrumentalities of a sovereign State, the 
dignity of a sovereign makes it incumbent upon 
its representatives never to abuse the privileges 
conferred upon them by international custom 
and law. 





22. Il Moore, op. cit. supra note 5, at 853. 
23. Id. at 852. 
24. Navy Regs., art. 0732. 


HAZARDING A VESSEL 


LIEUTENANT PETER F. VAIRA, USNR* 


To what standard of care is a shiphandler held? In answering this 
question, Lieutenant Vaira examines the elements of simple negligence 
in their special application to the offense of hazarding a vessel under 


Article 110 of the Uniform Code of Military Justice. 


Of particular 


importance is his discussion of the doctrine of proximate cause, which 
requires a causal connection between the negligence and the ensuing 


damage. 


He further highlights the distinction between negligence 


and a mere error of judgment on the part of the shiphandler. 


T HAS LONG been the law of maritime na- 
tions that the captain of a ship is held to 
strict responsibility for the safety of his vessel. 
The British made hazarding a vessel a naval of- 
fense in 1652. The early Articles for the Gov- 
ernment of the United States Navy contained a 
similar provision in 1799.1 Early in this cen- 
tury, a court-martial order promulgated by the 
Secretary of the Navy reiterated emphatically 
the strict rule of responsibility to which the 


commanding officer of a U.S. Navy ship was to 
be held: 


The department considers that the good of the naval 
service requires the commanding officer of every 
naval vessel to be held to strict responsibility for the 
safety of the ship and its officers and men.” 


The drafters of the Uniform Code of Military 
Justice used naval law as the basis for Article 
110, UCMJ,° “which continues today the strict 
accountability [that] * * * has existed from 
the days of our earliest navy.” ¢ 


This Article provides: 


Improper hazarding of vessel 

(a) Any person subject to this chapter who will- 
fully and wrongfully hazards or suffers to be hazarded 
any vessel of the armed forces shall suffer death or 
such other punishment as a court-martial may direct. 
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1. Snedeker, Military Justice Under the Uniform Code of Military 
Justice § 3503(b) (1953). 
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3. 10 U.S.C. 910; Index and Legislative History, UCMJ, 1230. 

4. CGCM 9899, MacLane, 32 CMR 732, 735 (1962). 


(b) Any person subject to this code who negligently 
hazards or suffers to be hazarded any vessel of the 
armed forces shall be punished as a court-martial 
may direct.* 

The vessel hazarded must be a vessel of the 
U.S. Armed Forces, but it is not necessary that 
the vessel be owned by the Armed Forces or 
the Federal Government. All that is necessary 
is that the vessel be under the control of the 
United States Armed Forces at the time of 
hazarding.® 

A vessel is hazarded when it is “put in danger 
of loss or injury,” * but may be hazarded with- 
out sustaining any loss or injury.’ Thus, 
“Article 110 is . . . unusual in criminal law in 
that it makes a person punishable for merely 
risking an item of property quite irrespective of 
the resultant damage.” ® 

Regarding any damage sustained by a vessel, 
the Manual sets forth this conclusive rule of 
evidence: 


* * * actual damage to, or loss of, a vessel of the armed 
forces by collision, stranding, running upon a shoal or a 
rock, or by any other cause, is conclusive evidence that 
such vessel was hazarded although not of the fact of 
culpability on the part of any particular person.” 


This particular rule of evidence was inserted 
in the Manual to insure that cases involving 
ships that have actually been stranded or lost 
would be pleaded under Article 110, as well as 





5. Article 110, UCMJ, 10 U.S.C. § 910. 
6. Snedeker, supra note 1, at § 3503 (h). 
7. Manual for Courts-Martial, U.S. 1951, par. 189, (hereafter re- 
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9. CGCM 9899, MacLane, supra note 4, at 735. 
10. MCM, 1951 supra note 7. 
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those that have been merely put in danger.” 


Stranded means to run aground so that the vessel is 
fast for a time. If a vessel “touches and goes”, she 
is not stranded; if she ‘touches and sticks” she is.” 


To “suffer” means to allow, admit or permit. 
The term implies a knowledge of the thing suf- 
fered or done.** 

There are two separate offenses under Ar- 
ticle 110. The first (110(a)), and most serious, 
is the willful and wrongful hazarding of a ves- 
sel. “Willfully” means intentionally or pur- 
posely.* “Wrongfully” means contrary to law, 
regulation, lawful order, or custom.** Wrong- 
fully and willfully hazarding a vessel carries a 
maximum penalty of death.** 

The second offense (110(b)) is negligently 
hazarding a vessel or suffering a vessel to be 
hazarded. The two provisions of this second 
offense have been interpreted as distinguishing 
“between those persons who have the direct con- 
trol of the ship at a time of danger and those who 
while not having such control, nevertheless, are 
under a duty to expose a known hazard to the 
person in control.” ” 

This second offense requires an examination 
of the concept of negligence as it applies to op- 
erating ships at sea. 

In regard to 110(b), a Navy Board of Review 
has said: 

The offense in question is a statutory offense (UCMJ), 

peculiar only to the armed services, and an offense the 

proof of whose elements is governed largely by the 
principles applicable to the field of tort law * * *”™ 


The General Counsel of the Treasury Depart- 
ment, acting as a supervisory authority in a 
Coast Guard general court-martial case, has held 
that the doctrine of res ipsa loquitur (the thing 
speaks for itself) does not apply to cases involv- 
ing violations of Article 110. Thus, the burden 
is on the government to prove beyond a reason- 
able doubt that a vessel was hazarded as the re- 
sult of the negligence of the accused.*® 

The negligence defined in the Manual discus- 


11. Apparently the drafters of the MCM, 1951, were concerned that 
confusion would arise over whether to plead incidents involving 
actual loss or damage to a vessel under Article 110 or Article 
108, Loss or Damage to Military Property of the United States. 
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sion of this Article is merely simple negligence, 
and not the higher degree, often termed “wan- 
ton”, “gross” or “culpable” negligence.” 
Professor Prosser, in his treatise on torts has 
listed the following elements of simple negli- 
gence: 
(1) A duty or obligation, recognized by the law, re- 
quiring the actor to conform to a certain standard of 
conduct, for the protection of others against unreason- 
able risks; 
(2) A failure to conform to the standard re- 
quired ** ait 
(3) A reasonably close causal connection between the 
conduct and the resulting injury. This is what is 


commonly known as “legal cause” or “proximate 
cause.” ™ 


A Coast Guard Board of Review in the Mac- 
Lane case listed the elements for negligence 
under Article 110 in a similar manner: 


It is necessary to show the duty and the way it was 
breached before it can be asserted that there was neg- 
ligence; since the extent of the duty may vary accord- 
ing to the circumstances, the particular circumstances 
must be shown; * * *. Finally, when the negligence 
as alleged is established it is still necessary to show 
that such negligence was the proximate cause of the 


hazarding. 
The word risk as used above has been defined 
as follows: 


The word “risk” standing by itself denotes a chance 
of harm. Insofar as risk is of importance in deter- 
mining the existence of negligence, it is a chance of 
harm to others which the actor should recognize at 
the time of his action or inaction.” 


In determining whether the actor should rec- 
ognize the risks involved in his conduct, only 
those circumstances which he knew or should 
have known at the time of the incident should be 
considered. Circumstances which appear later 
should not be considered.** 

What risks of harm should the seagoing officer 
reasonably foresee? He is required only to 
foresee probable danger, not every conceivable 
incident of harm.** 

An authority in the field of torts has stated 
the rule of foreseeability in the following 
manner: 


One cannot be held guilty of negligence by reason of 
an act or omission which would not lead an ordinary 
person, giving the matter thought, to apprehend dan- 
ger from it. “One is bound to anticipate and provide 





20. CGCM 9899, MacLane, supra note 4, at 736. 
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24. Id. at comment h. 

25. The Nora Costello, 46 Fed. 869 (S.D. N.Y. 1891). 


against what usually happens and what is likely to 
happen; but it would impose too heavy a responsibility 
to hold him bound in like manner to guard against 
what is unusual and unlikely to happen, or what, as 
it is sometimes said, is only remotely and slightly 
probable * * *,”™ 


However, the particular damage or injury 
does not have to be foreseen; all that is required 
is that a man of ordinary intelligence and prud- 
ence anticipate that some injury would be likely 
to occur.”* 

The standard of care or precaution required 
of the shiphandler varies with the circum- 
stances. Generally, it is the care, prudence, 
or attention to duties, which the interests of the 
government require to be exercised by a prudent 
and reasonable person under the circum- 
stances.** This standard may also arise from 
military custom,” regulations,®° or the rules of 
navigation.** 

However: 


No person is relieved of criminal liability who fails 
to perform duties such as are imposed upon him by 
the general responsibilities of his grade or rank, or 
by customs of the service for the security, safety, or 
preservation of vessels of the armed forces, simply 
because such duties are not specifically enumerated 
in a regulation or order.” 


The shiphandler’s conduct must be judged in 
light of the usually expected conduct of others 
in his profession.** He is bound to exercise that 
amount of care that would be exercised by re- 
spectable mariners and shiphandlers in the naval 
service.** 

The Federal Courts have used simliar lan- 
guage regarding harbor pilots: 


* * * [the pilot’s] liability for ordinary care means 
the oridnary care of an expert in his profession. 
While he is not liable for mere errors of judgment, 
he is liable for any incident that due care and atten- 
tion, and the knowledge of existing conditions and 
circumstances which he had, cr is supposed or charged 
to have had, might have avoided.* 


The Restatement of Torts couches the test in 
the following language: 
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* * * the standard of skill and knowledge required 
of the actor who practices a profession or trade is that 


which is commonly possessed by members of that pro- 
fession or trade in good stan = a9 


If there are several courses of action to be 
taken, the shiphandler should be held only to tak- 
ing a reasonable one; he is not required to take 
the most reasonable, or even the more reason- 
able,** for he cannot be punished for an error in 


‘judgment when there appear to be several rea- 


sonable courses of action available. 

In judging the shiphandler’s conduct when 
confronted with an emergency, it is important 
to note that many activities require those en- 
gaged in them to have a natural aptitude or spe- 
cial training in order to cope with those situa- 
tions which are likely to arise in the course of 
such activities.* Thus, the conning officer, 
navigator, or CIC officer should be judged by 
what the reasonably prudent, competent, con- 
ning officer, navigator, or CIC officer would have 
done in like circumstances. 

Once negligence is established, it is still neces- 
sary to show that the negligence was the proxi- 
mate cause of the hazarding.* The hazarding 
must be the natural or probable consequence of 
the accused’s act to make him responsible for it. 
In other words, was the accused’s negligence a 
substantial factor in causing the hazarding? ¢° 
This determination of proximate cause is not a 
philosophic examination of cause and effect, but 
should be a common sense approach as would be 
used by reasonably prudent men. The Restat- 
ment of Torts defines the rule as follows: 


In order to be a legal cause of another’s harm, it is 
not enough that the harm would not have occurred 
had the actor not been negligent. * * * This is neces- 
sary but it is not of itself sufficient. The negligence 
must also be a substantial factor in bringing 
about * * * harm. The word “substantial” is used 
to denote the fact that the defendant’s conduct has 
such an effect in producing the harm as to lead reason- 
able men to regard it as a cause, using that word in 
the popular sense in which there always lurks the idea 
of responsibliity, rather than in the so-called “phil- 
osophic sense”, which includes every one of the great 
number of events without which any happening would 
not have occurred. * * * 41 


For example, in United States v. Day,* the ac- 
cused was the commanding officer of a ship 
which had anchored in six fathoms of water, 
approximately 1400 yards from a leeward shore. 
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Winds of 20 to 30 knots with gusts up to 40 
knots were predicted. The commanding officer 
visited the bridge at 2300 hours and warned the 
officer of the deck of the possibility of the anchor 
dragging, and then retired for the evening. The 
main engines were in a state of readiness so they 
could be utilized in thirty minutes. During the 
night two weather messages were received which 
indicated gale warnings were in effect and pre- 
dicted winds 35 to 45 knots with gusts up to 60 
knots; however, the officer of the deck did not 
relay these messages to the commanding officer. 
Thereafter, the wind increased and the ship 
dragged anchor. The engines could not be acti- 
vated in time to prevent the ship from ground- 
ing. The commanding officer was charged with 
negligently hazarding the vessel by not keeping 
the main engines in a state of readiness so that 
they could be used in the event the anchor 
dragged. The defense contended the command- 
ing officer’s failure to keep the main engines in 
a state of readiness was not the proximate cause 
of the damage, but that the grounding was due 
to other factors, such as the worsening of the 
weather and the inexperience of the deck officers. 

The board of review, in upholding the convic- 
tion of the commanding officer, said: 


In any a given case involving proximate cause, the 
inquiry is not divected toward discovering the cause 
of the damage but whether the accused’s conduct was 
a cause of the damage. There are innumerable cause 
factors in every case and there is no such thing as 
sole cause. * * * We are only interested in determining 
what part the conduct of the accused played in pro- 
ducing the result and if it is sufficient to make him 
responsible. In the case of plural, concurrent or in- 
tervening causes, in relation to the determination of 
proximate cause, we consider the “substantial factor” 
rule as providing the best yardstick—the act of the 
accused must have been a substantial factor in pro- 
ducing the damage.* (Emphasis in original.) 


The Manual indicates that “a mere error in 
judgment such as a reasonably able person 
might have committed under the same circum- 
stances,” will not constitute an offense under the 
article.** 

Error of judgment and negligence were dis- 
tinguished in the Manual for Courts-Martial, 
U.S. Coast Guard, 1949, as follows: 


The law does not undertake to punish a man for a 
mere error of judgment, and accordingly the court 
must find that the lack of care or attention to duty 
of the accused constituted something more than a 
mere slip of judgment which another reasonable of- 
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ficer of the service might have committed under the 
same circumstances.* 


The rule is similar for harbor and river pilots. 
In The Tom Lysle,* the court said: 


The distinction between an error of judgment and 
negligence is not easily determined. It would seem, 
however, that if one, assuming a responsibility as an 
expert, possesses a knowledge of the facts and cir- 
cumstances connected with the duty he is about to per- 
form, and, bringing to bear all his professed experi- 
ence and skill, weighs those facts and circumstances, 
and decides upon a course of action which he faithfully 
attempts to carry out, then want of success, if due to 
such course of action, would be due to an error in judg- 
ment, and not to negligence. But, if he omits to in- 
form himself as to the facts and circumstances * * * 
then the result would be negligence.” 


The difference between error of judgment and 
negligence appears to be one of degree. In So- 
ciedad De Transportes Maritimos,** a steamship 


company brought suit against the Panama 
Canal Company seeking to hold it liable for the 
negligence of one of its canal pilots for his fail- 
ure to use the assistance of a second tug in tran- 
siting the canal. The Canal Company contended 
his failure to do so was a mere error in judgment 
as opposed to negligence. The court said: 


The Canal Company argues that finding negligence in 
the pilot’s decision to use a single tug is second guess- 
ing—a mere error judgment. Ina senseitis. But if 
the error was so bad that Pilot * * * failed to exer- 
cise the degree of skill and competency prudent pilots 
generally would exercise in the circumstances of this 
case, Pilot[’s] * * * mistake is not cured by calling 
it an “error of judgment.” “ 


Although not listed specifically in the Manual, 
another defense to negligently hazarding a ves- 
sel would be inevitable accident.” 


“Inevitable accident” * * * means that the parties 
charged with fault have endeavored, by every means 
in their power, with due care and caution and a proper 
display of nautical skill, to prevent the occurrence of 
the accident. * * * “Inevitable accident” does not 
mean an accident unavoidable under any circum- 
stances, but one which the party accused cannot pre- 
vent by the exercise of ordinary care, caution and 
maritime skill.™ 


The foregoing principles of negligence apply 
not only to courts-martial but also to nonjudicial 
(Continued on page 117) 
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RECENT CHANGES TO THE DISABILITY 
SEPARATION MANUAL 


LIEUTENANT NICHOLAS J. CALISE, USNR* 


In this article, Lieutenant Calise analyzes and explains new proce- 
dures and practices in the Disability Separation Manual brought about 
by Change 2, dated 28 September 1966. 


N 16 NOVEMBER 1966 action was taken 

for the Secretary of the Navy directing 

that change 2 to the Disability Separation Man- 

ual (NAVEXOS P-1990) be promulgated.’ 

This change, dated 28 September 1966, provides 

both major and minor amendments to the 

“Bible” of the physical disability evaluation 
system. 

The Career Compensation Act of 1949, as 
amended,? established the present system of 
physical disability compensation. The statute 
sets forth the criteria which have to be met be- 
fore a member can receive disability compensa- 
tion,? but leaves to the Secretary concerned the 
responsibility to prescribe regulations to imple- 
ment this statute Through the Disability 
Separation Manual (DSM), the Secretary of the 
Navy has established the administrative boards 
and procedures to implement this provision of 
the Career Compensation Act. It is the pur- 
pose of this article to discuss the recent changes 
to the DSM. 

The most extensive changes concern Chapter 
3 which deals with medical boards. In some 
instances substantial changes are made, while 
in others it is merely a change in language. Pri- 
marily, an attempt has been made to eliminate 
the discrepancies between the Manual of the 
Medical Department (MANMED) and the DSM 
by bringing the language of the DSM into line 
with the MANMED. Change 2 has now pref- 
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aced Chapter 3 to the DSM with the following 
statement: 


Chapter 18, Section III, Manual of the Medical De- 
partment, U.S. Navy, contains full instructions con- 
cerning the Medical Boards. The following para- 
graphs contain information applicable to Medical 
Boards as they pertain to the Disability Separation 
System. 


Some of the revised paragraphs of the DSM are 
identical to provisions in the MANMED while 
others paraphrase the MANMED. Generally, 
after each of the revised paragraphs of Chap- 
ter 3, the equivalent provision of the MAN- 
MED is cross referenced. For complete de- 
tailed instructions on medical boards and con- 
tent of medical board reports one should refer 
to Article 18 of the MANMED. 

Perhaps the most significant conflict between 
the old DSM and the MANMED concerned state- 
ments with respect to the question of fitness for 
duty and line of duty-misconduct determina- 
tions. According to the MANMED,' the medi- 
cal board shall complete the cover sheet (MAN- 
MED 6100/1) tothe report. The instructions ® 
specify that item 15 (fitness for duty status) 
shall be completed to indicate whether the mem- 
ber is fit for full duty or limited duty, unfit for 
duty, or unsuitable for service (not due to a phy- 
sical disability). The instructions’ further 
specify that the board shall complete item 13 in 
accordance with its opinion as to the line of duty 
and misconduct status. Ifthe board opines that 
the member’s disability was incurred due to his 
misconduct, then the MANMED £ states that the 
board shall specify its reason in the case 
summary. 

Prior to the promulgation of change 2, Chap- 
ter 3 of the DSM was diametrically opposed to 
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the MANMED with respect to the question of 
fitness for duty and line of duty misconduct de- 
terminations. Before the change became effec- 
tive, paragraph 0305 (f) DSM provided: 
While the report must set forth an expert clinical 
appraisal of functional status, it shall not contain 
opinions as to existence or permanency of unfitness 
to perform the duties of the member’s grade, rank or 
rate, nor shall the report contain any opinion as to 
conduct or line of duty status of any impairment 
which the member presents; but all evidence bearing 


on these questions shall be set forth completely. (Em- 
phasis in original.) 


The old paragraph 0901(i) DSM contained 
similar language with respect to the content of 
the medical board reports of members who are 
on the Temporary Disability Retired List and 
who are being reevaluated. This disparity in 
regulations approved by the Secretary of the 
Navy created a situation where the actions of 
the medical board had to be contrary to either 
the DSM or the MANMED. At least one case 
has come to the attention of the author where 
the counsel for the party at a hearing before 
a Physical Evaluation Board objected to the 
inclusion in the record or proceedings of the 
opinions of the medical board with respect to 
the question of the party’s fitness for duty. 

This disparity in regulations has been elim- 
inated by change 2 to the DSM by the deletion 
of the old paragraph 0305 (b), the old paragraph 
0901 (i) and the specific statement that the medi- 
cal board complete NAVMED 6100/1 (Medical 
Board Report Cover Sheet).° The revised DSM 
also provides that, in the body of its report, the 
medical board shall present the facts upon which 
it based its opinion with respect to misconduct 
and the origin of the condition reported upon 
(whether or not the condition existed prior to 
enlistment and if it did, whether or not it was 
aggravated by active service).1° The change 
further provides that where the medical board 
opines that the member’s condition was incurred 
through misconduct, not in the line of duty, or 
not aggravated by service, or that he is unsuit- 
able for retention, the member shall be afforded 
an opportunity to submit a statement in 
rebuttal." 

By adopting the language of the MANMED 
with respect to the composition of medical 
boards, the DSM now requires that if the mem- 
ber appearing before the board is a reservist, 
then the membership of the board shall include 
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‘ purpose of the medical boards. 


Reserve representation, if available. When 
Reserve members are not available, then the 
convening authority must indicate this in his 
forwarding endorsement to the board’s report.” 

The old paragraph 0304 of the DSM stated 
that the medical board “shall afford [the mem- 
ber] the opportunity to appear in person before 
the board.” Change 2 has adopted the language 
of the MANMED, Article 18-19, and now re- 
quires that the member appear before the board 
if he is physically and mentally able and it is 
considered by competent medical authority that 
such an appearance will not adversely affect his 
health.** ; 

Change 2 has included the language of the 
MANMED, Article 18-19, which sets forth the 
This provides 
that proceedings may be conducted informally, 
and to enable the board to consider all pertinent 
information, it is not necessary that informa- 
tion comply with the rules of evidence to be 
legally admissible in a judicial proceeding.* 
This would mean that hearsay and other forms 
of judicially inadmissible evidence could prop- 
erly be considered by the board. The provision 
does, however, contain the requirement that the 
board identify the source of information per- 
taining to the origin, nature, conduct status and 
aggravation-by-service of any condition upon 
which it is reporting.* The revised DSM also 
provides that any information contained in the 
medical report which is derived from the mem- 
ber’s own statement and not a matter of record 
or of personal knowledge to a member of the 
board, should be identified in the report as “ac- 
cording to the member’s own statement.” ** 

One limitation on the source of information 
contained in the board report concerns the use 
of “medical-social” reports. The DSM now 
contains the provision of the MANMED, Article 
18-20 (1) (e), which provides that these reports 
must be held in the “strictest confidence,” that 
they must not be shown to the member nor must 
information contained therein appear in the 
medical report.” However, these reports may 
be used in diagnosis and treatment and any addi- 
tional history so obtained or obtained as the re- 
sults of such information may be incorporated 
as a part of the history of the case.* Thus, the 
doctrine of the “fruit of the poisonous tree’— 
evidence obtained as the result of inadmissible 
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evidence also being inadmissible—does not 
apply. 

Another significant area of change has been 
with respect to the handling of cases involving 
disciplinary action. Under the old paragraph 
0309 of the DSM, whenever a case which would 
normally be referred to a Physical Evaluation 
Board (PEB) had court-martial proceedings or 
investigative proceedings which led to courts- 
martial pending, indicated, or completed, the 
case would be forwarded by the convening au- 
thority of the Physical Evaluation Board to the 
Chief of Naval Personnel or the Commandant of 
the Marine Corps, as appropriate, via the Chief, 
Bureau of Medicine and Surgery, and no orders 
directing or authorizing the appearance of the 
member before a PEB were to be issued. The 
same procedure was also prescribed in cases in 
which there were uncompleted sentences of 
courts-martial involving confinement or punitive 
discharge. Change 2 amended these procedures 
to include cases of homosexual behavior existing 
concurrently with a seriously incapacitating 
physical disability other than a psychosis requir- 
ing processing in accordance with SECNAV In- 
structions in the 1900.9 series.*° The new provi- 
sions require that the Judge Advocate General 
shall receive a copy of all cases so forwarded.” 
Prior to change 2, the disciplinary action would 
have had to be resolved before the case could be 
processed under the disability system. How- 
ever, under the revised system, the Chief of 
Naval Personnel or Commandant of the Marine 
Corps, as appropriate, may direct that the dis- 
ciplinary action be completed, that the physical 
disability proceedings be completed, or that both 
the disciplinary and disability proceedings be 
completed concurrently. It is anticipated that, 
in order to avoid unnecessary delay, the Judge 
Advocate General will not have to comment on 
each and every case involving disciplinary 
proceedings, but rather the Chief of Naval Per- 
sonnel or the Commandant of the Marine Corps, 
as appropriate, shall withhold action for one 
week to permit the Judge Advocate General to 
comment, if he so wishes. 

Before the promulgation of change 2, the 
DSM did not specify when a finding by a medical 
board concerning the member’s capability of 
managing his own affairs was necessary. The 
DSM has now adopted the language of Article 
18 of the MANMED which provides that the 
medical report shall contain a statement con- 
cerning the member’s capability of managing 
19. DSM par. 0308(a). 


20. Ibid. 
21. DSM par. 0308(b). 





his own affairs in accordance with Chapter 15 
of the Manual of the Judge Advocate General in 
all cases involving psychoses, organic brain dis- 
orders when the board report indicates impair- 
ment of judgment, or severe psychoneuroses 
where possible impairment of judgment is indi- 
cated. Such a statement shall also be included 
in cases in which the member has previously 


_ been declared incapable of managing his own 


affairs and in all psychiatric cases of sufficient 
severity to require further hospitalization.” 
While the DSM does not specifically require it, 
when a medical board is determining the ques- 
tion of whether or not a member is capable of 
managing his own affairs, the board’s composi- 
tion must include at least one physician who is 
specially qualified in the treatment of mental 
disorders.* This conclusion stems from the 
fact that the DSM adopts the requirements of 
the JAG Manual when it states that action 
must be “* * * in accordance with Chapter 
15, JAG Manual.” ** Chapter 15 of the JAG 
Manual provides that the board must meet the 
requirements of the applicable statute, which 
specifies that one of the physicians must be 
specially qualified in the treatment of mental 
disorders.”® 

Paragraph 0801 of the DSM makes provision 
for retaining on active duty in a limited duty 
assignment a member who has not completed 20 
years of service. Without this provision, a 
member who had a minor disability would be 
separated with severance pay after serving 17, 
18, or 19 years on active duty, rather than being 
retired and paid a monthly pension, if his dis- 
ability was ratable at less than 30 percent in 
accordance with the standard schedule of rating 
disabilities in use by the Veterans Administra- 
tion at the time of the determination.”* In order 
to avoid this inequitable result, where the mem- 
ber requests retention on limited duty to com- 
plete 20 years and the representative of the 
Chief, Bureau of Medicine and Surgery on the 
Physical Review Council (PRC) advises that 
the member’s health or that of other members of 
the service will not be jeopardized and, further, 
the representative on the PRC of the Chief of 
Naval Personnel or the Director of Personnel, 
Marine Corps, certifies that the member’s serv- 
ices can be utilized in a limited duty capacity, 
then the PRC may recommend to the Secretary 
of the Navy that the member be retained in a 
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limited duty assignment.2” Before change 2, 
there was no similar provision for members of 
the Reserve on inactive duty. Consequently, 
those members who had less than 20 years of 
satisfactory federal service and who had a minor 
physical disability but who could still perform 
useful service would be denied the opportunity to 
attain eligibility for retirement for years of 
service unless the Secretary of the Navy deter- 
mined that the member was physically qualified 
for active duty in the Reserve. Paragraph 801 
(d) of the DSM now provides that “‘considera- 
tion similar to that given members on active duty 
shall be afforded members of the Naval and Ma- 
rine Corps Reserve on inactive duty” except that 
the representative of the Chief of Naval Person- 
nel or the Director of Personnel, Marine Corps, 
shall refer to the utilization of the member in an 
effective limited duty assignment under mobili- 
zation conditions. This provision would appear 
to require that different criteria should not be 
utilized except insofar as they relate to mobiliza- 
tion conditions. 

Another significant area of modification con- 
cerns the counsel for the Physical Evaluation 
Board. Under the old regulations the counsel 
for the board had to be a competent, mature 
officer of sound judgment, who was familiar 
with procedures, regulations and instructions 
relating to such board. “Officer” is defined in 
paragraph 0204 as a commissioned or warrant 
officer. Consequently, the DSM did not permit 
the appointment of a civilian as counsel for the 
PEB. Change 2 has modified this to the extent 
that the convening authority may appoint, as 
counsel for the board, a civilian who is a mem- 
ber of the bar of a Federal court or the highest 
court of a state “when the party is represented 
by an officer or civilian counsel with similar 
qualifications.” ** While provision is now made 
for the use of a civilian lawyer as counsel for the 
board, this is only true where the party is repre- 
sented by counsel who is a member of the bar of 
a Federal court or the highest court of a state. 
In all other cases, counsel for the board must still 
be an officer. 

Modification of the procedures for handling 
the record at the PEB has also been effected. It 
is now required that the proceedings indicate 
whether or not the party or his counsel has been 
furnished a copy of the record. A charge of 
$0.25 per page will be made for all additional 
copies furnished.*® Another proviso was added 
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which states that copies of medical records shall 
not be furnished members if such records con- 
tain information which may be deleterious to the 
member’s physical or mental health.” It is fur- 
ther provided that copies of medical reports or 
records received from sources other than the 
Armed Forces shall not be furnished parties with 
mental disorders or to parties confined to cor- 
rectional institutions." The revised DSM also 
requires the PEB to prepare a Standard Form 
600 to be inserted in the member’s health record 
indicating the PEB’s recommended findings.* 
Change 2 made several changes in Chapter 5 
with respect to the Physical Review Council. 
Before change 2, the PRC was composed of the 
Chief, Bureau of Medicine and Surgery, or his 


‘designated representative; the Judge Advocate 


General, or his designated representative; and 
the Chief of Naval Personnel, or his designated 
representative; or the Commandant of the 
Marine Corps, or his designated representa- 
tive, when acting in cases involving per- 
sonnel of the Marine Corps. The composi- 
tion of the Council has been changed by the sub- 
stitution of the Director of Personnel, Marine 
Corps for Commandant of the Marine Corps. 
This modification was effected by a change in 
the first sentence of paragraph 0502. However, 
an anomaly exists in that the second sentence 
was not modified, so that the designated repre- 
sentative of the Chief of Naval Personnel is the 
Chairman and the designated representative of 
the Commandant of the Marine Corps—who is 
no longer a member of the PRC—remains the 
Vice-Chariman of the Physical Review Council.** 
The language of the section dealing with what 
action is to be taken if the party fails to report 
for a scheduled periodic physical examination 
was modified in several respects. The party is 
to be informed by registered mail * that his fail- 
ure to report for a scheduled physical exam- 
ination, or otherwise arrange for a current 
medical examination acceptable to the Secretary 
of the Navy, may result in loss of benefits unless 
30. DSM par. 0436(a) (2). 
31. DSM par. 0436(a) (1). 
32. DSM par. 0436(c). 


33. DSM par. 0502. 
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he gives just cause for such failure.** Before 
the change, paragraph 0511 required the party 
to give such satisfactory explanation prior to the 
expiration of the five year period on the Tem- 
porary Disability Retired List, but this time re- 
quirement has been dropped. Before the 
change, the PRC could recommend to the Secre- 
tary that the member’s name be removed from 
the Temporary Disability Retired List on the 
fifth anniversary of his placement on such list. 
It is now permissible for the PRC to recommend 
that the member’s name be removed from the 
TDRL even before the end of the five year per- 
iod.*” 

In order to protect the rights of mentally in- 
competent parties who actually receive notice of 
a scheduled physical examination, a proviso was 
added that the removal of a member from the 
TDRL for failure to report for a physical exami- 
nation shall not affect any statutory rights of 
the member if it is subsequently shown that 
proper notification was not received or that 
there was just cause for his failure to report. 

A new provision has been added to the chap- 
ter of the DSM dealing with disposition of mem- 
bers whose names are carried on the Temporary 
Disability Retired List with respect to reevalu- 
ation of members detained by civil authorities. 
The old DSM did not provide any modification 
in the procedures when a member was confined 
by civil authorities or was hospitalized in an 
institution under state or local control. The 
new provision permits modification to the pro- 
cedures required in the DSM when the member 
will be unable to report for a physical examina- 
tion or appear before a Physical Evaluation 
Board. 

The new procedure permits the medical offi- 
cer or medical assistant serving the confinement 
facility or institution in which the party is hos- 
pitalized to submit a report which may be used 
instead of the regular periodic physical exami- 
nation.*® With respect to the hearing before 
the Physical Evaluation Board, the party shall 
be given written notice 30 days in advance of the 
date of the scheduled hearing. This notice 
shall inform him that unless he waives his right 
to such hearing, the hearing will be held on that 
date, and if he fails or is unable to appear, the 
hearing will be held in his absence and that he 
will be represented by the appointed counsel 
named in the notice or by civilian counsel of his 
own choice which must be provided at his own 
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expense.“ This amendment further states that 
the existing provisions of paragraphs 0409 and 
0421, which deal with safeguards for mentally 
incompetent personnel, apply if the member is 
found to be mentally incompetent.*? 

The DSM now contains samples of the forms 
which are commonly used at various levels of 
the physical disability retirement system.“ 


.This is the first time these forms have appeared 


in the DSM and their inclusion should be helpful 
not only to those who constantly work with the 
DSM, but to those who have only a passing ac- 
quaintance or who find themselves working in 
this field for the first time. 

Change 2 to the the DSM has removed several 
inequities which existed and has clarified other 
provisions. The modifications should improve 
operation of the physical disability evaluation 
system. It would not be unreasonable to expect 
that, after a period of time, new revisions will 
be proposed and further changes will be made. 
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HAZARDING A VESSEL 


(Continued from page 112) 


punishment awarded as the result of a JAG 
Manual Investigation or Courtof Inquiry. Any 
punitive letter for a violation of Article 110(b) 
based upon the record of such investigation or 
Court of Inquiry must fully recite facts which 
show the existence of a duty, a failure to con- 
form to the standard required, and a causal con- 
nection between the negligent act and the 
hazarding. 

In any court-martial for negligently hazard- 
ing a vessel, the court members should be fully 
instructed on the law of negligence, tailored to 
fit the facts of the case. The basic question in a 
court-martial for a violation of Article 110(b) 
is the reasonableness of the conduct of the ac- 
cused as a seaman or shiphandler. The best 
judges of this are officers who have had long 
years of sea duty. With proper instructions to 
guide them, such officers can determine whether 
the accused’s conduct was reasonable under the 
circumstances. 
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COMP. GEN. DECISIONS 


(Continued from page 104) 


THREE YEAR SELLING RESTRICTION ON RETIRED REGULAR OF- 
FICERS—Applicability to a consultant on new product develop- 
ment who deals with Department of Defense employees (B— 
159825)—Period during which retired pay must be withheld 
(B—160236) 


@ 37 U.S.C. 801(c) precludes payment of retired pay 
to any retired regular officer for 3 years after retire- 
ment if he “is engaged for himself or others in selling, 
or contracting or negotiating to sell, supplies or war 
materials to any agency of the Department of Defense.” 
The exact scope of the “selling” activities prohibited by 
this section has presented many troublesome questions 
for retired officers in the past. In a recent decision, B- 
159825 of September 7, 1966, the Comptroller General 
considered whether a retired officer could accept a posi- 
tion with a private company as a consultant on new pro- 
duct development, including equipment designed to meet 
operational equipment needs of the Department of De- 
fense. The position would include discussing opera- 
tional problems from time to time with individual, non- 
contracting operational and tactical personnel of the 
Armed Forces to determine what problems they have 
encountered in the field which might be solved by new 
or different equipment. These contacts would be for 
the sole purpose of obtaining technical information, and 
the officer would have nothing to do with the presenta- 
tion of any proposals to the Government. It was held 
that this position would not fall within the restrictions 
of 37 U.S.C.°801(c). The decision emphasized that the 
contacts which the officer would make with Department 
of Defense personnel were limited to obtaining technical 
data, that such contacts were with low level officials, and 
that the officer would not be involved in the presentation 
of any proposals to the Government. Under such cir- 
cumstances, the officer would not be engaged in the type 
of selling activities contemplated by the statute, and he 
was free to accept the position without loss of retired 
pay. 

® The difficulties presented by this civil selling statute 
are well illustrated in another decision, B—160236 of 
December 2, 1966. There a retired officer in his capac- 
ity as vice-president of a corporation signed contracts 
for the sale of goods to Department of Defense agencies, 
apparently without realizing that this clearly violates 
the statute. His retired pay was stopped, and he shortly 
thereafter resigned from his position as vice-president 
and sought a determination from the Comptroller Gen- 
eral that his retired pay be reinstated as of that date. 
It was held, however, that suspension of retired pay 
must continue until the completion of all contracts which 
the officer signed. The rule is that retired pay must be 
withheld at least from the time the first bid or proposal 
is signed to the time that the contract is completed—not 
to exceed the three year period covered by the statute. 
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TRAVEL ALLOWANCES—Travel to home of record or selection 
while on leave prior to retirement (B—159476)—Travel back to 
place of duty when leave interrupted (B—159680) 


@ Generally, to be reimbursable, travel expenses must 
be incurred in connection with travel performed pur- 
suant to competent orders and on public business. Two 
recent decisions of the Comptroller General have carved 
out limited but important exceptions to this rule. The 
first, B—159476 of August 8, 1966, involved the question 
of whether a member of the uniformed services may be 
reimbursed for travel to home of selection, home of 
record, or place of entry on active duty, when he per- 
forms such travel at personal expense while on official 
leave prior to the effective date of his release from active 
duty, provided he has in his possession his separation 
orders. Members frequently take such leave in order to 
settle their families at their retirement residence and 


‘arrange for civilian employment. Separation orders 


are normally issued 60 to 90 days in advance of retire- 
ment. Since travel during the interim prior to retire- 
ment is not pursuant to orders and is arguably not on 
public business, there was considerable doubt under prior 
decisions whether travel allowances were authorized in 
such circumstances. Overcoming these technical objec- 
tions, the Comptroller General held that such travel ex- 
penses are reimbursable. Had the member not traveled 
early in a leave status he would have been entitled to 
travel allowances for the very same travel on the effec- 
tive date of his retirement; the fact that he departs 
early pursuant to authorized leave should make no dif- 
ference. It was cautioned, however, that travel prior 
to the receipt of orders would not be reimbursable. 


@ The other decision, B—159680 of September 12, 1966, 
dealt with whether the Joint Travel Regulations could 
be amended to provide for travel of a military member 
at Government expense from a leave point to his perma- 
nent duty station and return when authorized leave is in- 
terrupted because of circumstances arising after the 
member’s departure on leave. The proposed amendment 
provided that in a case in which a member taking leave 
of 5 or more days has his leave canceled within the first 
24 hours due to urgent unforeseen circumstances, he is 
entitled to travel allowances for travel back to his place 
of duty, and, if his leave is later resumed, back to his 
place of leave. Travel by members on leave, whether to 
or from their place of duty, has generally been considered 
private business and hence not reimbursable. In the 
past, however, the element of public business has been 
found where a member’s leave has been interrupted for 
the purpose of performing temporary duty away from 
the permanent station. The Comptroller General could 
see little difference between this situation and the situa- 
tion in which leave is interrupted by unforeseen circum- 
stances shortly after its commencement. Accordingly, 
the proposed amendment was approved, and it has since 
been incorporated into the Joint Travel Regulations as 
paragraph M-6601. 
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